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Attorney Docket No. 102.0010-01000 
Customer No. 22882 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Application of: 

Gary K. Michelson 

Serial No.: 08/480,461 

Filed: June 7, 1995 

For: INSTRUMENTATION FOR THE 
SURGICAL CORRECTION OF HUMAN 
THORACID AND LUMBAR SPINAL 
DISEASE FROM THE LATERAL 
ASPECT OF THE SPINE 



Confirmation No.: 9274 
Group Art Unit: 3764 
Examiner: Michael Brown 



Mail Stop AMENDMENT 
Commissioner for Patents 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
Sir: 

CERTIFICATE OF MAILING VIA U.S. EXPRESS MAIL 

Express Mail Mailing Label No. ED149927455US 
Date of Deposit: October 21 , 2004 

I hereby certify that: 

1 . Transmittal Form (in duplicate; $72.00 additional claims fee charged to 
Deposit Account No. 50-1068) 

2. Amendment 

3. Request for Interference Under 37 C.F.R. § 41 .202(a) with proposed count 
and 2 claim charts 

4. Self-addressed return postcard receipt 

are being deposited with the United States Postal Service "Express Mail Post Office to 
Addressee" service with sufficient postage under 37 C.F.R. § 1.10 on the date indicated 
above and are addressed to: 

Mail Stop AMENDMENT 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, Virginia 22313-1450 



Date: October 21. 2004 

1557 Lake O'Pines Street, NE 
Hartville, Ohio 44632 
Telephone: 330-877-0700 
Facsimile: 330-877-2030 
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Attorney Docket No.: 102,0010-01000 
Customer No. 22882 
Express Mail Label No. ED149927455US 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



\ application of: 
Gary K, Michelson, M.D. 
Serial No: 08/480,461 
Filed: June?. 1995 

For: INSTRUMENTATION FOR THE SURGICAL 
CORRECTION OF HUMAN THORACIC AND 
LUMBAR SPINAL DISEASE FROM THE 
LATERAL ASPECT OF THE SPINE 



Confirmation No.: 9274 



Art Unit: 
Examiner: 



3764 

Michael Brown 



Mail Stop AMENDMENT 
Commissioner for Patent 
P.O. Box 1450 

Alexandria. Virginia 22313-1450 



Dear Sir: 



Transmitted herewith is an Amendment in the above-identified application. 

□ No additional fee is required. 

□ Applicant hereby requests a "*-month extension of time to respond to the above office action. 

Request for Interference Under 37 C.F.R, § 41 .202(a) with proposed count and 2 claim charts are enclosed. 





(Col. 1) 
CLAIMS REMAINING 
AFTER AMENDMENT 




(Col. 2} 
HIGHEST NUMBER 
PREVIOUSLY PAID FOR 


{Cat 3) 
PRESENT 
EXTRA* 


L6/SM 
$ ENTITY FEE 


AOD'L 
FEE DUE 


TOTAL CLAilWS F66 


147 




143 


4 


L&=S1B 


$18 


$ 72.00 


INDEPENDENT 
CUIMS FEE 


11 




13 ^ 


0 


LG=$fi6 
SM=$44 


$66 


$ 0 


FIRST PRESENTATION OF MULTIPLE DEPENDENT CLAIMS 




LARGE E 
SMALL E 


■NTITYFEE 
•NTITY FFF 


: = $300 
= = S150 


$ 0 


TOTAL 


$ 72.00 



□ 



If the -Highest Number Previously Paid FoT IN THIS SPACE is lass man 20, wriie -20" In this space. 
' )^ -Htghesl Number Previously Paid For IN THIS SPACE is less than 3. write -3" In ihis space. The -Highest Number Previotwly Paid For (Total or 
Independent) is the highest number found from Uie equivalent box on Col. 1 of a prior amendment or the number of claims originally filed. 

An additional claims fee In the amount of $72.00 is to be charged to Deposit Account No. 50-1068, 

A check in the amount of to cover the *"-month extension of time fee is enclosed. 

The Commissioner is hereby authorized to charge any deficiencies of fees associated with this 

communication or credit any overpayment to Deposit Account No. 50-1068. A copy of this sheet is 

enclosed. 

^ Any filing fees under 37 C.F.R. § 1 .1 6 for the presentation of extra claims 
IS Any patent application processing fees under 37 C.F.R, §1.17 

Respectfully submitted, 
MARTIN & F3RI8AR0, LLP 



Date: October 21. 2QQ4 



1557 Lake O'Pines Street. N£ 
Hartviile, Ohio 44632 
Telephone: 330-877-0700 
Facsimile: 330-877-2030 
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Confirmation No.: 9274 
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Examiner: Michael Brown 



Mail Stop AMENDMENT 
Commissioner for Patents 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
Sir: 

REQUEST FOR INTERFERENCE UNDER 37 C.F.R. S 41.202(a) 

Applicant hereby requests an interference with U.S. Patent No. 6,635,062 to 
Ray, III et al. (hereinafter, "Ray") pursuant to 37 C.F.R. § 41.202(a). A proposed count 
is attached hereto. 

Claims 1 and 12-14 of Ray correspond to claims 1-4, respectively, of the 
proposed count. Claims 237-240 of the present application also correspond to claims 
1 -4 of the proposed count. 

Claims 237-239 of the present application are a copy of claims 1,12, and 13 of 
Ray. Claim 240 of the present application claims overlapping subject matter with claim 
14 of Ray. A claim chart in accordance with 37 C.F.R. § 41 .202(a)(3) comparing the 
claims of each party corresponding to the proposed count is attached hereto. The 
claims interfere within the meaning of 37 C.F.R. § 41.203(a) because the subject matter 



Request for Interference 10-21-04 



of claims 237-240 of the present application would, if prior art, anticipate or render 
obvious the subject matter of claims 1 and 12-14, respectively, of Ray, and vice-versa. 

Applicant will prevail on priority because the present application has an effective 
filing date more than 38 months prior to the earliest effective filing date of Ray. The 
present application claims priority to, and includes all the subject matter of U.S. 
Application No. 08/394,836 (the "parent application"), now U.S. Patent No. 5,772,661, 
filed February 27, 1995. The earliest effective filing date of Ray is April 9, 1998. 
Accordingly, the priority of the present application is prima facie earlier than the priority 
of Ray. 

A claim chart in accordance with 37 C.F.R. §§ 41.202(a)(5) and (6) showing the 
written description in the current specification for each claim added to provoke an 
interference, and showing where the disclosure of the parent application filed February 
27, 1995 provides a constructive reduction to practice within the scope of the interfering 
subject matter is attached hereto. The requirements of both 37 C.F.R. §§ 41 .202(a)(5) 
and (6) are met in a single chart because the specification and drawings filed in the 
present application are a photocopy of the specification and drawings filed in the parent 
application, U.S. Application No. 08/394,836. 

The Examiner is requested to declare an interference between the present 
application and U.S. Patent No. 6,635,062. 

To the extent any extension of time under 37 C.F.R. § 1.136 is required to obtain 
entry of this Request, such extension is hereby respectfully requested. If there are any 
fees due under 37 C.F.R. §§1.16 or 1.17 which are not enclosed herewith, including 



any fees required for an extension of time under 37 C.F.R. § 1 .1 36, please charge sucli 

fees to our Deposit Account No. 50-1068. 

Respectfully submitted, 
MARTIN & FERRARO. LLP 



Date: October 21 . 2004 



1557 Lake O'Pines Street. NE 
Hartville, Ohio 44632 
Telephone: 330-877-0700 
Facsimile: 330-877-2030 




feo F. Ferraro 
''Refoistmtinn^o. 37,129 



PROPOSED COUNT UNDER 37 CF.R, S 41.202(a)(2) 



1 . A spinal instrument assembly, comprising: 

a central distractor having 

a distractor tip coupled to a shaft, said distractor tip having upper and 
lower distraction surfaces defining a distraction height therebetween to maintain 
distraction of a spinal disc space; 

a guide sleeve housing having a distal portion and a proximal portion, said 
guide sleeve. housing defining a working channel in which said central distractor 
is centrally located, wherein said guide sleeve housing is positionable in an 
operative position with respect to the spinal disc space; and 

a guide sleeve having a distal end and a proximal end, said distal end of 
said guide sleeve removably engageable to said guide sleeve housing. 

2. The instrument assembly of claim 1 , wherein said central distractor is 
withdrawable from the spinal disc space and said guide sleeve housing when 
said guide sleeve housing is in said operative position. 

3. The instrument assembly of claim 1 , wherein: 

said guide sleeve has a first length extending proximally from said guide 
sleeve housing when engaged thereto; 

said guide sleeve housing has a second length extending proximally from 
the operative site; and 

a ratio of said first length to said second length is more than about 2:1 . 

4. The instrument assembly of 3, wherein said ratio is less than about 10:1 . 
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CLAIM CHART UNDER 37 C.F.R. § 41.202(a)(3) 



Claim 
Count 
Number 


Claims of Application 
No. 08/480,461 


Claim of U.S. Patent No. 6,635,062 


1 


237. A spinal instrument assembly, 
comprising: 

a central distractor having 

a distractor tip coupled to a 
shaft, said distractor tip having 
upper and lower distraction surfaces 
defining a distraction height 
therebetween to maintain distraction 
of a spinal disc space; 

a guide sleeve housing having a 
distal portion and a proximal 
portion, said guide sleeve housing 
defining a working channel in which 
said central distractor is centrally 
located, wherein said guide sleeve 
nousing is posiiionaoie in an 
operative position with respect to 
the spinal disc space; and 

a guide sleeve having a distal 
end and a proximal end, said distal 
end of said guide sleeve removably 
engageable to said guide sleeve 
housing. 


1 . A spinal instrument assembly, 
comprising: 

a central distractor having 

a distractor tip coupled to a shaft, 
said distractor tip having upper and 
lower distraction surfaces defining a 
distraction height therebetween to 
maintain distraction of a spinal disc 
space; 

a guide sleeve housing having a 
distal portion and a proximal portion, 
said guide sleeve housing defining a 
working channel in which said central 
distractor is centrally located, wherein 
said guide sleeve housing is 
posiiionauie in an operaiive posiiion 
with respect to the spinal disc space; 
and 

a guide sleeve having a distal end 
and a proximal end, said distal end of 
said guide sleeve removably 
engageable to said guide sleeve 
housing. 


2 


238. The instrument assembly of 
claim 237, wherein said central 
distractor is withdrawable from the 
spinal disc space and said guide 
sleeve housing when said guide 
sleeve housing is in said operative 
position. 


12. The instrument assembly of claim 
1 , wherein said central distractor is 
withdrawable from the spinal disc 
space and said guide sleeve housing 
when said guide sleeve housing is in 
said operative position. 


3 


239. The instrument assembly of 
claim 237, wherein: 

said guide sleeve has a first 
length extending proximally from 
said guide sleeve housing when 
engaged thereto; 

said guide sleeve housing has a 
second length extending proximally 


13. The instrument assembly of 
claim 1, wherein: 

said guide sleeve has a first length 
extending proximally from said guide 
sleeve housing when engaged 
thereto; 

said guide sleeve housing has a 
second length extending proximally 





from the operative site; and 

a ratio of said first length to said 
second length is more than about 
2:1. 


from the operative site; and 

a ratio of said first length to said 
second length is more than about 2:1 . 


4 


240. The instrument assembly of 
239, wherein said ratio is less than 
about 10:1, 


14. The instrument assembly of 13, 
wherein said ratio is in the range of 
about 5:1 to about 10:1. 
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